IN THE SIXTH JUDICIAL CIRCUIT COURT
IN AND FOR PINELLAS COUNTY, FLORIDA

CIVIL DIVISION
MELVIN SEMBLER,
Plaintiffs,
Vs UCN: 522003CA006649XXCICI
Ref. No.: 03-6649-CI-013
RICHARD BRADBURY,
Defendant.

/

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S MOTION FOR
PSYCHOLOGICAL EXAMINATION OF PLAINTIFFS

COMES NOW Richard Bradbury by and through his undersigned counsel and
files this memorandum of law in support of his motion for a psychological
examination of the defendants and states:

This motion was brought pursuant to 1.360(B) and 1.360(2) F1. R. Civ. P.
The motion was initially served and filed with the Court on or about February 23,
2005. Because the examination sought is a psychological examination, Part B of
Rule 1.360 is operative. That section of the rule, however references Part A,
which requires that a response to the motion be filed no more than thirty days after
the motion is made. The Plaintiffs have not timely filed a response, and on that
ground alone any objections they may have to such an examination should be

considered waived.



By bringing an action for Intentional Infliction of Mental Distress, the

Plaintiffs have placed their emotional conditions, states of mind, and damages to
their psyches squarely into issue. The plaintiffs’ placement of their mental
conditions directly into controversy in and of itself creates good cause for the
Defendant to seek expert opinion on the issue. See, Schlagenhauf'v. Holder,

379 U.S. 104, 85 S. Ct. 234, 13 L. Ed. 2™ 152 (1964) (A Plaintiff in a negligence
action who asserts mental injury or places mental injury in controversy provides
good cause for an examination to determine the existence and extent of such
asserted injury). This bedrock principle was most recently reaffirmed in Florida
in, Florida Emergency Physicians - Kang and Associates, M.D., P.A., v. H. Clay
Parker, etc., 800 So. 2d 631 (5™ DCA 2001) which holds that good cause for a
mental examination exists whenever a party places his or her mental status into
issue in a court proceeding.

Florida Emergency Physicians , supra. goes on to say that it is not enﬁugh
for a party defending against claims of mental anguish to merely look at previous
medical and/or psychiatric/and or counseling records of any claimant in lieu of an
independent examination. Here, the Defendant has sought information about the
medical and counseling histories of the Plaintiffs. Their attempt to not answer

these questions failed because this Court recognized that implicit in the specific
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cause of acﬁon pled is that the mental distress the Plaintiffs suffered was severe.
After the Plaintiffs were ordered to provide this information, they answered that
there was no medical or psychological history whatever of any treatment for any
mental condition remotely related to the claims the Plaintiffs have made.
Thus it is the defense has no means by which it can test the credibility of the
Plaintiffs’ claims. Moreover, the triers of fact in this case, who will be lay
persons, will need assistance beyond their common knowledge to determine the
scope and extent of damage to the Plaintiffs. The scope of the psychological
testing to be done should be broad enough to allow for an opinion to be rendered
as to the supposed damage done to the plaintiffs as a result of what they say the
Defendant did, and this should include the taking of reasonable histories, and the
conduct of a reasonable battery of tests similar to those given to the Defendant by
the Plaintiff’s expert who made a determination about limitations on the taking of
further depositions.
While the court is required by the rule to state a specific time for the examination,
the circumstances of this case make it such that a date certain cannot be
determined. Instead the Defendant would ask that the court set the time to be
either: at such time as the Plaintiffs return to the jurisdiction after their diplomatic

post is concluded or during such time as either or both of the Plaintiffs return to
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the jurisdiction for a period of more than one week.
Finally the Defendant would respectfully request that this Court allow the
examinations to go forward and be conducted by Gerald Boutin, Ph.D., whose

address is 1301 Seminole Boulevard, Suite 992. Seminole, Florida.

Respectfully Submitted,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was sent via
fax and regular first class US Mail to Ana-Maria Carnesoltas, Esq., and Leonard S. -
Englander, Esq., 721 First Avenue North, St Petersburg, FL 33701 this Fg' day of
May, 2005.

\

Thomas H. McGowan, P.A.

FBN: 0234052 SPN: 98632

150 Second Avenue North, Suite 870
St Petersburg, FL. 33701

ph: 727-821-8900 fax: 727-821-3117
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children. Carrie did pot bring a claim. The estate, on
behalf of the children, sought compensation solely for
"lost parental companionship, instructon, apd guidance
and for mental pain and suffering,” pursuant o section
768.21(3). No claim was brought for economic damages.

nl A claim was also brought against Dr. St
Louwis but was seftled prior to trial.

Prior to trial, FEP sought a compulscry
péychological exammation of Devin, then age thres, and
Alanna then age [four, pursuant to rule 1.360.
Importantly, no exapunation of Samantha was soughe,
although unlike Devin and Alapna, FEP had raken the
depositions of Samaentha and her mother. Rule
1.360(2)(2) provides:

{a) A party may request any other party w submit o .
. . [en] examination by a qualified expert when the
condition that is the subject of [**4] the requested
exXAmIanon is in CONroversy.

i2) An examination under this rule is authorized only
when the parties submutting the request has good cause
for the examination. At any hearing the party submitting
the request shall have the burden of showing good cause,

The estate, through its personal represenmative, objected
to the examination contending that (1) the mental
condition of the minors was not in controversy; (2) there
was no good cause for such an exanmunation; and (3) the
exammation would be an mvasion of the children's
privacy. Though not argued by the esmate, the mial judge
concluded that the children wers not parties to the
liigation, and therefore, pot subject to the requiremenrs
of rule 1,.360.

A wrongful death action may be brought only by the
personal representative for the benefit of the decedenr's
survivors and estate. Williams v. [nfinity Ins. Co., 745
So. 2d 573, 576 (Fla. 5th DCA4 1999 ). See § 768.20,
Fla. Seat. ( 1999 ); Conr'l Nat'l Bank v. Brill, 636 So. 2d
782, 784 (Flo. 3d DC4 ]994 ). The personal
representative is a nominal party to the action while the
estate and the [**3] survivors are the real parties in
interest on whose behalf recovery is sought Morgan v
Am. Bankers Life Assurance Co. of Fla., 605 S0. 2d 104.
104 (Fla. 3d DCA 1992 ) ("At the outset, we recognize
that under substantive law the decedent's survivors are
the real parnes in imterest. Monctheless, the Lzgislaturc
has mandated that a decedent's personal representative 13
the party ‘who shall recover for the benefit or the

decedent's survivors and estaie all damages, . . ™)
{quoung § 76820, Fla. Swar. ( 1991 )); see also City of
Pompano Beack v. T.H.E, Ins. Co., 709 So. 2d 603, 6035
{Fla. 4th DC4 1998 ) (" They are brought omn behalf of the
survivors, not o recover for injuries to the deceased, but
w recover for statmiorily identified losses the survivors
have suffered directly as a result of the death.”) (citation
omitted); Ding v, Jones, 667 So. 2d 594, 895 (Fla. 2d
DCA 1996 ) ("Even though a wrongful death action
[*634] must be brought by the personal representative of
the estate as a nominal party on behaif of the surviving
spouse, the real party m interest is the surviving
spouse.”). Here, the wrongful death [**6] action was
brought on behalf of Anderson's three minor choldren, the
real parties in inferest. Accordingly, the trial cowrt arred
in concluding that Anderson's minor children were not
partics 1o the action and therefore not subject to the
provisions of rule 1.360. But our inquiry does not stop
there. We must next determine whether the ruling was
right for some other reasom or whether the emror wa
hermiess. "Even though a trial court's ruling is based on
improper reasoning, the ruling will be upheld if there is
any theory or principle of law in the record which would
support the ruling.” Dade County Sch. Bd. v. Radio
Station WQBA, 731 So. 2d 638, 644 (Fla, 1999 ). n2

n2 Ordinarily, the decision to grant or deny a
requested compulsory examination is within the
discretion of the twrial judge, and the standard of
appecllate review would be whether the ruling
constituted am abuse of discretion. See, eg,
FPagan v. Stare, 599 So. 2d 744 (Fla. 3d DCA
1992 ) (stating that the question of whether 1
order additional psychological exemination of
child victim by coun-appointed expert was withm
the sound discreton of the ral coun). However,
m this mstance, the judgs failed to apply the
correct rule of law in reaching his decision.
Accordingly, the wial court's ruling iy subject w
de nove review, See, e.g., Philip J. Padovane,
Florida Appellate Practice § 9.4 (2nd ed 1997 ).

(**7)

As previously discussed, rule 1.360{a)(2) provides
that subject 10 a showing of a good cause, "a party may
Tequest any other party w submit to . . . [an] examination
by & qualified expert when the condition that is the
subject of the requested examinarion is in controversy "
Fla. R Civ. P 1.360fayi}). When a plamtiff in a

* negligence action asserts that he has sustained a menal

or physical imjury, he places his condinon in controversy,
and good cause for the exarmmanon is therefore shown.
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n3 At least one other Flomda court has
recognized that Angrand permits expert (estimony
as to gnef and bereavement I lLmited
circumstances, See St Marys Hosp., Inc v
Brinson, 685 So. 2d 33, 36 (Fla. 4th DCA 1996 )
(rial court did not abuse s discretion in
admitting doctor's testimony on the issue of grief
and bereavement becanse many jurcrs had no
sxperience with a young child’s death or the grief
that follows, and the @mial court reasonably
concluded that the testmony would assist the
jury's understanding). [**12]

nt While we conchude that the trial judge
should have compelled the rwo munor chaldren
parbcipate @m a compulsory psychologcal
examination, we do not suggest that reversal is
required every hme a wial judge demies such an
examination, or comversely, that the results of
such an examination would be admissible at rial
We swmie simply thar in light of Cruz and
Dominique and the facts of this case, the error
was not harmless. -

As we noted earlier, FEP pever requested a
psychological examination of Samantha. As a result, her
situation i8 [*636] significantly different from that of
Devin and Alanna. The dissent argues that @ would have
been fuodle for FEP w0 rcguest an examinaton of
Samantha because the wial court conchuded as a matter of
law that the children were not parnes o the action, and
therefore not governed by the provisions of mile | 360.
That assumes. of course, that FEP intended 0 request an
examination of 3amantha, but was dissuaded from doing
30 by the wial judge's carlier demial of their request
regarding Devin and Alanna. We are unwilling to make
that assumption. While [**13] it is certainly reascnable,
as the dissent suggests, o assume that FEP did not seek
an examination of Samantha because of the trial court's
previous erroneous ruling, it is equally reasonable w
believe that because FEP previously deposed Samantha
and her mother, the decision not o seck a compulsory
psvchological examination was a actical one completely
unrelared o the prnor ndmg. Mo doubt, there arc
oumerous reasons wiry a party might seek, or not seck a
compulsory examimation. The only thing we can say for
cerain i3 that FEP did not seek an examination of
Samentha in chis case. Absent jurisdictiomal or
fundamental error, an appellate court should not consider
15gucs thar were nol presented to the mal court.  Abrams

v. Paul, 453 So. 2d 826, 827 (Fla. 15t DCA 1984 ); see
Bennett v. Stave, 541 So. 2d 938 (Fla. 5th DCA 1994 ). It
is the finmction of the appellate court w0 review crmors
allegedly commuitred in the trial court, not to entertain for
the first time on appeal, 1ssues which the complaining
party could have, and should have, but did not, present to
the mial court. dbrams, 453 Sp. 2d ar 827, See Mariani
v. Schleman, 94 So. 24 829, 831 (Fla. 1957 ) [**14] ("It
is & rule of long standing that on appeal this Court will
confine itself to a review of those questions, and onfy
those guestions, which were before the tmal cour
Matters not presented to the trial court by the pleadings
and cvidence wall not be considered by this court on
appeal"); Bennem, 641 So. 24 ar 93¢ (holding that on
appeal, an appellate court should confine itself w a
revicw of only those gquestions which were before the
court below). Accordingly, because FEP never sought an
sxamination of Samantha, no ermor exists as to her
damape award. :

Additionally, the dissent argues thst Samantha's
damage award is not supported by competent, substantial
evidence. This ignores the fact that the amownt of the
damage award was pot raised as an issue on appeal.
FEF's brief raises four issues on appeal. Mone argues that
the damage award was excessive or not suppored by
corgpetent, Substantial svidence. While the argument
portion of the bnef as well as the "statement of facts”
amempts io raige additional issues, that is not sufficient w
obtzin appellate review. "In order to obtain appellate
review, alleged emors relied upon for reversal must be
raised clearly, [**15] concisely, and separately as points
on appeal." Singer v. Borbua, 497 So. 2d 279, 281 (Fla.
3d DCA 1986 ). See FM.W. Prop., Inc. v. Peoples First
Fin. Sav. & Loan Ass'n, 606 So. 2d 372, 176 (Fla. Ist
DCA 1992 ) (failure to organize arguments under cogent
and distinct issues on appeal presenrs sufficient reason
for an appellate courr 10 decline consideraton of a
marer); see also Fla. R, App. £ 9 2100b)5) ( 1999 ). We
do not address issues not clearly ser out in the issues on
appeal. F.M W Prop., Inc., 606 So. 2d ar 377- 78,

FEP next argues that the trial court emred in refusing
to allow evidence that Anderson was a “deadbear dad "
Specifically, FEP argues that the jury should have heard
that Anderson failed to make regular child suppon
payments for Samaptha. Prnior o mal, Anderson's estate
[*637] filed a motion in limane sesking to prevemt FEP
from revealing Anderson’s arepular child support
paymenits to the jury. After a hearing, the court granted
the motion. The court did not preclude FEP from

: presenting evidence regarding Anderson's relanonship

with his children or the frequency of his wisits or contacts
with Samantha. Rather, [**16] the court only prevented
FEP from presenting evidence regarding Andersom's
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o3 See Broward County Sch. Bd v. Cruz, 76/ So. 2d
388, 392 (Fla. 4th DCA), rev, granted, 779 Se. 2d 270
(Fla. 2000 ); Dominigue v. Yellow Freight Sys., Inc., 642
So. 2d 594 (Fla. 4th DCA 1994 ), rev. denied, 651 So. 2d
1193 (Fla. 1995 ). It is not enough that the defendants are
allowed to review the plaimiff's medical or psychiamic
records and to depose plainniff's medical or psychiamic
experis. Domingue, 642 So. 7d at 596. Neither does the
age of a child sutomatically exempt the child from
submitting to a compulsory cxamination, although a
child's age may be considered by a judge when ruling on
an objection [**8] 1w a rcquest for a compulsory
exarmmation and, if appropriate, in fashioning protective
orders pursmant w Florida Rule of Civil Procedure
1.280¢c). 4

n3 As the fourth districr said m Domingue v.
Yellow Freight Sys., Inc.:

The Committes MNotes o Rule 1.360 swre, "The
good cause requirement under this rule has been
retained so that the requirements of Schiagenhauf
v, Holder, 379 U5 104, 85 8. Cr. 234, /3 L Ed.
2d 132 ( 1964 ), have not been affected.”

In Schlagenhauf, the Supreme Court, in
consmuing the federal rule on examinatons,
stated that while good cause is generally not
shown by mere conclusions:

There are simations where the pleadings
alone are sufficient 10 mect these requirements. 4
plaintifi in a negligence acrion who assers
mental or physical imury places that mental or
physical infury clearly in controversy and
provides the defendant with good cause for an
examination [0 derermine the exiytence and exten!
af such asserred injury (citation omitted)

3T S at 118 8355 Cr ar 243

642 So. 2d 594, 595-96 (Fla. 4th DCA 199
J (emphasis added). [**9]

nd See, ez, Broward County Sch. Bd v
Crux, 761 So. 2d 388, 395-94 (Fla. 4th DCA),
rev, granted, 779 So. 2d 270 (Fla. 2000 ) (15-
year-old with developmental age of 7 or 8-year-
old may be ordered to undergo a compulsory
geurclogical examination), Palank v CIX
Transp., Inc., 637 So. 2d 48 (Fla. 4th DCA 1995 )
{compulsory psychiatric examination of 4 and &-
year-old approved).

[*635)
In the instant case, the surviving children scught
damages solely for the loss of parental companionship,
instruction and guidsnce and for menml pam and
suffering. See Angrand v. Key, 657 S0, 2d 1146 {Fla.
1995 ). At issue, then, is whether, and o what extent, the
children suffered mental pain and suffering following
their father's death and what, if any, damages were
sustained as a result of the loss of their father's
companicnship, guidance and instruction.

In Angrand, the supreme court, while scknowledging
that trial judges have broad discretion in determming the
subjects on which an expert may restify, limited their use
in wrongful death [**10] cases as it mclates to the
emotional loss sustamed by a surviver in & wrongful
death acion. However, the supreme court also said:

We recognize that the experience, age, and other
relevant information about the jurors or the facts in a
particular case could provide a basis for the mal judge to
conclude thar [am expert] or person with similar
expertse, raming and education would assist the jury in
understanding the evidence or in deciding the appropriate
damages.

The trial court should exercise its discretion so that
only expert testimony which will assist the mier of fact is
admitred. Ap expert's testimony should not be admimed
merely to relay matters which are within the common
experience of the jurors or to summarize what the expert
has been told by lay witnesses.

Id. ar 1148-49 (internal citations omitted). Angrand deals
with the admismbilicy of zvidence ar mial: 1t does not
preclude a compulsory psychological examinanon under
rule 1.360 when jusnfied. as it was m this case. nj There
are a pumber of queshons that anse in this case thai
might not be within the common experience of the jurors.
Does & young child suffer the same [**11] mental
angush following the death of a parent as does an older
child or an adult? Does the angush suffered by a child
differ based on the closeness of the relationship with the
deceased? Does it maner whether the deceased parent
resided in the same household or, if not, emercised
frequent visitation with the child? A psychologicil
evaluation of the children might lead to answers of these
and ather questions not within the common knowledge

. and everyday experiences of the average juror. For these

reasons, we conclude that the mial jodge erred in denying
the compulsory examinavions of Devin and Alanna, and
thar the error was not harmless. o6
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history of child support payments. We find no error in the
trial cowt’s ruling. Samantha did not bring a claim for
any economic loss. Accordingly, any tesumony regarding
Anderson's history of chuld support would bave becn
urelevant

Finally, FEP argues that the wial court emed in
prohibiting it from miroducing evidence to show thar
Carrie had mamed (or remarried if her Georpa common-
law marriage to Anderson was valid) less tham a year
after Anderson's death, and that her present hnshand, Tim
Davidson, had assumed a parents] role with regard o
Devin and Alanna.

Section 768.21(6)(c) provides that “svidence of
remarriage of the decedent's spouse 13 admissible™ m a
wrongiul death action. Howewver, even assumung that
Camie was Anderson's wifs as a result of a valid
commen-law mamiage, her marriage (or remamriage) to
Davidson was imrelevant. Carric was not a party to the
litigation, asserted no claim against FEP, nor sought any
damages. Alamna and Devin did not choose Tim
Davidson as their new father; rather, Carrie chose him as
her husband. His presence in the home does not mitigate
the loss sustained [**17] by these children. For evidence
to be admissible, it must be relevant. Relevant evidence

is evidence tending to prove or disprove a material fact.

See § 90.401, Fla. Stat. ( 1999 ). In the context of this
licgation, evidence rogarding Camie's marriage
Davidson was not material in that it did not help prove or
disprove FEP's Hablity or the damages sustained by
Anderson's surviving minor chaldren,

We find no merit in the other issues raised by FEP.
The final judgment s affirmed on the issue of liability as
o all partues and on the damages awarded o0 Samantha,
but reversed for a new trial on the damage claims of
Devin and Alanna.

AFFIRMED IN PART, REVERSED [N PART
AND REMANDED

PLEUS, J., concurs.
HARRIS, J., concurs in part and dissents in part wath
opinion.

CONCURBY: HARRIS (In Part)
DISSENTEY: HARRIS (In Pam)

DISSENT: HARRIS, J., concurring wn pam; dissenting
im part. Case No: SDO0-1400

I concur with the majority's well reasoned opinion that
the mal court erred in denying the IME based on the
wrong law and that such error was not harmless nl [

[*638] dissent o that part of the majority's decision
holding that because the defemse [**18] did not agam
enter the lion's den, it cannot claim the same error as it
telates w the third child, Samantha.

nl The jury entered & judgment for 3
3,000,000 for each child regardiess of the child's
age or relatonship with the father. It is as though
the jury believed that regardless of the individual
suffering caused 10 a child because of the loss of a
parent, § 3,000,000 is the sppropriate award,
Thas, 1 believe, 15 an inappropnate basis for the
award of damages. Does a two- or three-year-old
chuld suffer the same mental anguish as does an
eight-year-old child who has a pood relationship
with the father? Does the mental anguish of one
who bas a good parentchild relationship with the
deceased equate with that of a child who has not
even seen the father for some years? Does it
matter msofar as the degree of anguish is°
concerned whether the deceased paremt was a
hapds-on, mumuring parent or merely another
occupant of the same household or, as in the case
of Samantha insofar as this record reveals, merely
the biological father? Docs one size really fit all?
A psychological evaluation of the individual chald
might well lead 10 some answers not readily
available 1o the aversge juror. The jurors and the
parties are entitled to this assistance.

[**19]

The defense had unsuccessfully sought other
discovery in this case and when it appeared before this
judge concermng 9 request for IMEs of the Florida
chaldren, this was the judge's response:

You see, 1z been umbelievable thar the defense,
continually in this case, with children three and four,
have been comstantly before this Court for physical
examinabons, for medical records, for - and now
psychological records, when they're not ¢ven partics w0
the case. That is the purpose of the rule and the reason
why the legislamre has mdicated thatr a personal
representative brmgs this suit. And [ think it's just
horrific that you continue to come before this Court
seeking discovery on three- and four-year old children.

Now, I know you have not done it specifically
yourself; therc have been other attorneys in here arguing
this, and [ think this must be the third or fourth hearing

. that I have had on this issue, and I've said from the

beginning that these children are to be protected, and
that's why there is a personal representative in the case.
They are not paries, they don't come under the IME rule.
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Now, you may have other arguments, and the
plantiff haso't even bad a chance (**20] w make an
argument, but it's just very frustrating for the Court to
have to face this issue over and over and over again.

The majority explains that the reason thar the
defense, which had not specifically requested an IME of
Samantha, should not be heard 10 complain on appeal
thar it was denied the oppormmty to have an IME of her
is that "the function of the appellate court [is] w0 review
errors allegedly committed in the ial court, oot 10
enteriain for the first time on appeal, issues which the
somplaining party could bhave, and should have, but did
not, present 0 the mial court.” The pomt is, of course,
that the issue was clearly presented to the trial court and
it unequivocally, bur wrongly, ruled on m After first
seeking the medical and school records of the Florida
children (which also were denied), the defense moved for
an IME of the Florida children. The IME was not demied
because of any reason persomal to either child bug
because any child involved im a wrongful death case, and
this would include Samantha, is not a party to the action.
Further, the court wamned the defense that it did not want
m:iaaunrﬂadag:in,Hadthedeﬁzm,aﬁwswhua
medical or school [**21] records from Georgia relating
toSumm,mgiuanIMEumemﬂnmmisjndge
its action would have been nor only hopeless but perhaps,
dmce the court has the power of contempt, dangerous.

The law does not require a useless act. See Young v.
State, 664 So. 2d 1144 (Fla. 4th DCA 1995).

It should be noted that in this case there was no
evidence presented that Samamtha was in any way
affected by ber father's death. Neither Samantha nor her
mother testified No frends or relatives of Samantha
testified thar she suffered any emotional distress ar ail
from the loss of this father who, insofar as this record
reveals, bad no significant contact with this daughter for
ammbqufmn.hnylussofpmmﬂcm:pmmmip
occurred long before the father's death. There was no
indication thar Samantha cried, lost sleep, or exhibited
any indication that she missed her father any more after
h&sd-mhitnnwh:nh:rdocmdwiﬂzhisnswﬁmihrm
Florida. The only proof of damages offered was that the
deceased was Samantha's [*639] biological father and
that be died as a result of malpractice. To affirm this §
z,mu.ummwmmmmm_uf
companionship, [**22] unsupported by the evidence,
because the court 13 willing to assume that the failure 1o
mkmMEofMGemgjachﬂdmuﬁ]mmgy
instead of the recogmition of the hopelessness of sach
request is unjustified. This is particularly tue when
appellee did not suggest that the issue of the [ME as to
Samantha was not properly before this court. Even
appellee recognized the hopelessness of requesting the
IME under the circumstances of this case.
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OPINIONBY: ORFINGER, R. B
OPINION: [*5632]

ORFINGER, R.B., I.

Florida Emergency Physicians-Kang & Associates,
ML.D., P.A. (FEP) appeals a final judgment in favor of H.
Clay Parker, as personal representative of the Estate of
(Fabnel Anderson, in a wrongful death action arising out
of a medical negligence claim. On appeal. FEP argues

that the mial court erred by (1) refusing w compel two of
Anderson's miner children to participate in a compulsory
psychological examinatom pursuant o Florida Rufe of
Civil Procedure | 360, (2) excluding ewvidence that
Anderson was a "deadbeat dad”; and (3) disallowing
[**2] evidence that the mother of two of Anderson's

~ minor children had remarried.

Gabriel Anderson, age 24, dicd from a ruprured
aneurism, leaving three surviving children. A jury found
FEP and two of its physician employees, Angela Garcia,
M.D., and Kahang Cham, M.D., 75% responsible for
Anderson's death. The jury also found Phillip 5t. Louis,
M.D., a non-party, 25% responsible for Anderson's
death. The jury awarded damages of § 3,000,000 to each
child, reduced to § 2,225,000 per child due to Dr. St
Louws’ negligence. The record contmps substanual
competsnt ¢vidence to support the jury's fnding of
linbiliry.

Ar the time of his death, Anderson resided with
Came Anderson (Came) and their cwo chaldren, Dewvin,
age thres, and [*633] Alanna, age two, Andérson was
also the father of Samantha Irelan, age seven, bomn as a
result of & previous relationshop with Susan Irelan with
whom Samantha resided in Georgia. Although Camic
considered herself to be Anderson's wife, they were never
legally married. Rather, Carrie claimed that they had a
common-law ‘- marmage recogmized by the smte of
Georgia; however, this was never established as a maner
of law.

After Anderson died, his personal representative

* [**3) brought an action against FEP under the Florida

Wrongful Death Act. nl See § § 768.16-.27, Fla. Sear {
1999 ). The action was brought solely on behalf of
Devin, Alanna, and Samantha. Anderson's three minor



